TI TLE 24--HOUSI NG AND URBAN DEVELOPMENT

SECRETARY FOR COVMUNI TY PLANNI NG AND DEVELOPMENT, DEPARTMENT COF
HOUSI NG AND URBAN DEVEL OPMENT

PART 570-- COMMUNI TY DEVELOPMENT BLOCK GRANTS

Subpart |--State Community Devel opnent Bl ock G ant

Progran1
Source: 57 FR 53397, Nov. 9, 1992, unless otherw se noted.

Sec. 570.480 Ceneral .

(a) This subpart describes policies and procedures applicable to states that
el ect to receive Comunity Devel opment Bl ock Grant funds for distribution to
units of general local government in the state's nonentitlenent areas under

t he Housi ng and Comunity Devel opnment Act of 1974. Ot her subparts of part 570
are not applicable to the State CDBG Program except as expressly provided

ot herw se.

(b) HUD s authority for the waiver of regulations and for the suspension of
requi renents to address damage in a Presidentially-declared disaster area is
described in 24 CFR part 5 and in section 122 of the Act, respectively.

(c) In exercising the Secretary's obligation and responsibility to review a
state's perfornance, the Secretary will give nmaxi num feasi bl e deference to the
state's interpretation of the statutory requirenments and the requirenents of
this regul ation, provided that these interpretations are not plainly

i nconsistent with the Act and the Secretary's obligation to enforce conpliance
with the intent of the Congress as declared in the Act. The Secretary will not
determine that a state has failed to carry out its certifications in
conpliance with requirenments of the Act(and this regulation) unless the
Secretary finds that procedures and requirenents adopted by the state are

i nsufficient

to afford reasonabl e assurance that activities undertaken by units of genera

| ocal governnent were not plainly inappropriate to nmeeting the primry
objectives of the Act, this regulation, and the state's comunity devel opnent
obj ecti ves.

(d) Administrative action taken by the Secretary that is not explicitly and
fully part of this regulation shall only apply to a specific case or issue at
a specific time, and shall not be generally applicable to the state-

adm ni st ered CDBG program

[57 FR 53397, Nov. 9, 1992, as anmended at 61 FR 11477, Mar. 20, 1996; 61 FR
54921, Cct. 22, 1996]

Sec. 570.481 Definitions.

(a) Except for terns defined in applicable statutes or this subpart, the
Secretary will defer to a state's definitions, provided that these definitions
are explicit, reasonable and not plainly inconsistent with the Act. As used in
this subpart, the following ternms shall have the meaning indicated:

(1) Act neans title |I of the Housing and Comunity Devel opnment Act of
1974(42 U.S.C. 5301 et seq.).

(2) CDBG funds neans Conmunity Devel opment Block Grant funds, in the
formof grants under this subpart and programincone, and | oans
guaranteed by the state under section 108 of the Act.

(b) [Reserved]
[57 FR 53397, Nov. 9, 1992, as anended at 61 FR 5209, Feb. 9, 1996]
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Sec. 570.482 Eligible activities.

(a) Ceneral. The choice of activities on which block grant funds are expended
represents the determ nation by state and | ocal participants, devel oped in
accordance with the state's program desi gn and procedures, as to which
approach or approaches will best serve these interests. The eligible
activities are listed at section 105(a) of the Act.

(b) Special assessnents under the CDBG program The followi ng policies relate
to special assessnents under the CDBG program
(1) Public inprovenents initially assisted with CDBG funds. Were CDBG
funds are used to pay all or part of the cost of a public inprovenent,
speci al assessnents may be inposed as foll ows:
(i) Special assessnents to recover the CDBG funds nmay be nade only
agai nst properties owned and occupi ed by persons not of |ow and
noder ate i ncone. These assessnments constitute programincomne.
(ii) Special assessnents to recover the non-CDBG portion nay be
made, provided that CDBG funds are used to pay the speci al
assessment in behalf of all properties owned and occupi ed by | ow
and noderate i ncone persons; except that CDBG funds need not be
used to pay the special assessnments in behalf of properties owned
and occupi ed by noderate inconme persons if, when permtted by the
state, the unit of general |ocal government certifies that it does
not have sufficient CDBG funds to pay the assessnments in behal f of
all of the |l ow and noderate i ncome owner-occupant persons. Funds
col l ected through such special assessnents are not programincone.
(2) Public inprovenents not initially assisted with CDBG funds. CDBG
funds may be used to pay special assessnents |evied agai nst property
when this formof assessnent is used to recover the capital cost of
eligible public inprovenents initially financed solely from sources
ot her than CDBG funds. The paynent of special assessments with CDBG
funds constitutes CDBG assistance to the public inprovenent. Therefore,
CDBG funds may be used to pay special assessnents, provided that:
(i) The installation of the public inprovenments was carried out in
conpliance with requirenents applicable to activities assisted
under this subpart, including |abor, environnental and citizen
partici pation requirenents;
(ii) The installation of the public inprovenent neets a criterion
for national objectives.(See Sec. 570.483(b)(1),(c), and(d).)
(iii) The requirements of Sec. 570.482(b)(1)(ii) are met.

(c) Provision of assistance for microenterprise devel opnent. M croenterprise
devel opnent activities eligible under section 105(a)(23) of the Housing and
Conmmuni ty Devel opnent Act of 1974(the Act), as anended, (42 U.S.C. 5301 et
seq.) may be carried out either through the recipient directly or through
public and private organi zati ons, agencies, and other subrecipients(including
nonprofit and for-profit subrecipients).

(d) Provision of public services. The followi ng activities shall not be
subject to the restrictions on public services

under section 105(a)(8) of the Housing and Community Devel opnent Act of 1974,
as anended:

(1) Support services provided under section 105(a)(23) of the Housing
and Comunity Devel opment Act of 1974, as anended, and paragraph(c) of
this section;

(2) Services carried out under the provisions of section 105(a)(15) of
t he Housi ng and Community Devel opment Act of 1974, as anended, that are
specifically designed to increase econoni c opportunities through job
training and placenent and other enpl oyment support services, including,
but not Iinmted to, peer support prograns, counseling, child care,
transportation, and other simlar services; and

(3) Services of any type carried out under the provisions of section
105(a) (15) of the Act, pursuant to a strategy approved by a State under
the provisions of Sec. 91.315(e)(2) of this title.
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(e) CGuidelines and objectives for evaluating project costs and financi al
requi renent s—

(1) Applicability. The follow ng guidelines, also referred to as the
underwriting guidelines, are provided to assist the recipient to

eval uate and select activities to be carried out for economc

devel opnent purposes. Specifically, these guidelines are applicable to
activities that are eligible for CDBG assi stance under section

105(a) (17) of the Act, econom c devel opnent activities eligible under
section 105(a)(14) of the Act, and activities that are part of a
conmuni ty econoni c devel opment project eligible under section 105(a)(15)
of the Act. The use of the underwiting guidelines published by HUID is
not mandatory. However, states electing not to use these guidelines
woul d be expected to ensure that the state or units of general I|oca
gover nment conduct basic financial underwiting prior to the provision
of CDBG financial assistance to a for-profit business.

(2) Objectives. The underwiting guidelines are designed to provide the
recipient with a franmework for inancially underwiting and sel ecting
CDBG assi st ed econom ¢ devel opnent projects which are financially viable
and will make the nost effective use of the CDBG funds. Were
appropriate, HUD s underwiting guidelines recognize that different
| evel s of review are appropriate to take into account differences in the
size and scope of a proposed project, and in the case of a
m croenterprise or other small business to take into account the
differences in the capacity and | evel of sophistication anong busi nesses
of differing sizes. Recipients are encouraged, when they develop their
own prograns and underwiting criteria, to also take these factors into
account. These underwriting guidelines are published as appendix Ato
this part. The objectives of the underwiting guidelines are to ensure:

(i) That project costs are reasonabl e;

(ii) That all sources of project financing are conmtted;

(ii1) That to the extent practicable, CDBG funds are not

substituted for non-Federal financial support;

(iv) That the project is financially feasible;

(v) That to the extent practicable, the return on the owner's

equity investrment will not be unreasonably high; and

(vi) That to the extent practicable, CDBG funds are di sbursed on a

pro rata basis with other finances provided to the project.

(f) Standards for evaluating public benefit—

(1) Purpose and applicability. The grantee is responsible for naking sure that
at least a mininmumlevel of public benefit is obtained fromthe expenditure of
CDBG funds under the categories of eligibility governed by these

standards. The standards set forth below identify the types of public benefit
that will be recognized for this purpose and the mninumlevel of each that
nmust be obtained for the amount of CDBG funds used. These

standards are applicable to activities that are eligible for CDBG assi stance
under section 105(a)(17) of the Act, econonic devel opment activities eligible
under section 105(a)(14) of the Act, and activities that are part of a
conmuni ty econoni ¢ devel opnent project eligible under section 105(a)(15) of
the Act. Certain public facilities and inprovenents eligible under section
105(a)(2) of the Act, which are undertaken for econoni c devel opnent purposes,
are al so subject to these standards, as specified in Sec.
570.483(b) (4) (vi)(F)(2). Unlike the guidelines for project costs and financi al
requi renents covered under paragraph(a) of this section, the use of the
standards for public benefit is nandatory.

(2) Standards for activities in the aggregate. Activities covered by
t hese standards nust, in the aggregate, either
(i) Create or retain at |east one full-tine equival ent, permanent job
per $35,000 of CDBG funds used; or
(ii) Provide goods or services to residents of an area, such that the
nunber of |ow and noderate-incone persons residing in the areas served
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by the assisted busi nesses anpbunts to at |east one | ow and noderate-
i ncome person per $350 of CDBG funds used.

(3) Applying the aggregate standards.
(1) A state shall apply the aggregate standards under paragraph(e)(2) of
this section to all funds distributed for applicable activities from
each annual grant. This includes the anpbunt of the annual grant, any
funds reallocated by HUD to the state, any programinconme distributed by
the state and any guaranteed | oan funds nade under the provisions of
subpart Mof this
part covered in the nethod of distribution in the final statement for a
gi ven annual grant year
(ii) The grantee shall apply the aggregate standards to the nunber of
jobs to be created/retained, or to the nunber of persons residing in the
area served(as applicable), as determ ned at the tine funds are
obligated to activities.
(iii) Wiere an activity is expected both to create or retain jobs and to
provi de goods or services to residents of an area, the grantee may el ect
to count the activity under either the jobs standard or the area
resi dents standard, but not both.
(iv) Where CDBG assistance for an activity is limted to job training
and pl acenent and/or other enploynent support services, the jobs
assisted with CDBG funds shall be considered to be created or retained
jobs for the purposes of applying the aggregate standards.
(v) Any activity subject to these standards which neets one or nore of
the following criteria may, at the grantee's option, be excluded from
t he aggregate standards described in paragraph(f)(2) of this section
(A) Provides jobs exclusively for unenpl oyed persons or
participants in one or nore of the follow ng prograns:
(1) Jobs Training Partnership Act(JTPA)
(2) Jobs Opportunities for Basic Skills(JOBS); or
(3) Aid to Fanilies with Dependent Chil dren( AFDC)
(B) Provides jobs predominantly for residents of Public and Indian
Housi ng units;
(C) Provides jobs predoninantly for honel ess persons;
(D) Provides jobs predom nantly for lowskilled, |ow and
noder at e-i ncone persons, where the business agrees to provide
cl ear opportunities for pronotion and econoni ¢ advancenent, such
as through the provision of training;
(E) Provides jobs predom nantly for persons residing within a
census tract(or block nunmbering area) that has at |east 20 percent
of its residents who are in poverty;
(F) Provides assistance to business(es) that operate(s) within a
census tract(or block nunmbering area) that has at |east 20 percent
of its residents who are in poverty;
(G Stabilizes or revitalizes a neighborhood i ncone that has at
| east 70 percent of its residents who are | ow and noderate-
i ncomne;
(H) Provides assistance to a Conmunity Devel opnent Fi nanci al
Institution(as defined in the Community Devel opnent Banki ng and
Financial Institutions Act of 1994, (12 U S.C. 4701 note)) serving
an area that has at |east 70 percent of its residents who are | ow
and noder at e-i ncone;
(1) Provides assistance to an organization eligible to carry out
activities under section 105(a)(15) of the Act serving an area
that has at | east 70 percent of its residents who are | ow and
noder at e-i ncone;
(J) Provides enpl oynent opportunities that are an integra
conponent of a project designed to pronpte spatial deconcentration
of low and noderate-incone and mnority persons;
(K) Wth prior HUD approval, provides substantial benefit to | ow
i ncone persons through other innovative approaches;
(L) Provides services to the residents of an area pursuant to a
strategy approved by the State under the provisions of Sec.
91.315(e)(2) of this title;
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(M Creates or retains jobs through businesses assisted in an area
pursuant to a strategy approved by the State under the provisions
of Sec. 91.315(e)(2) of this title.

(4) Standards for individual activities. Any activity subject to these
standards which falls into one or nore of the follow ng categories will be
considered by HUD to provide insufficient public benefit, and therefore nay
under no circunstances be assisted with CDBG funds:

(i) The amount of CDBG assi stance exceeds either of the follow ng, as
appl i cabl e:
(A) $50,000 per full-tine equivalent, permanent job created or
retained; or
(B) $1,000 per |low and noderate-inconme person to which goods or
services are provided by the activity.
(ii) The activity consists of or includes any of the follow ng:
(A) Ceneral pronotion of the conmunity as a whol e(as opposed to
the promotion of specific areas and prograns);
(B) Assistance to professional sports teans;
(C) Assistance to privately-owned recreational facilities that
serve a predom nantly higher-income clientele, where the
recreational benefit to users or nenbers clearly outweighs
enpl oynent or other benefits to | ow and noderate-incone persons;
(D) Acquisition of land for which the specific proposed use has
not yet been identified; and
(E) Assistance to a for-profit business while that business or any
ot her busi ness owned by the sane person(s) or entity(ies) is the
subj ect of unresolved findings of nonconpliance relating to
previ ous CDBG assi stance provi ded by the recipient.

(5) Applying the individual activity standards.
(i) Where an activity is expected both to create or retain jobs and to
provi de goods or services to residents of an area, it will be
disqualified only if the anmbunt of CDBG assi stance exceeds both of the
amounts in paragraph (f)(4)(i) of this section
(ii) The individual activity tests in paragraph(f)(4)(i) of this section
shall be applied to the nunmber of jobs to be created or retained, or to
t he nunber of persons residing in the area served(as applicable), as
determ ned at the tine funds are obligated to activities.
(iii) Wiere CDBG assistance for an activity is limted to job training
and pl acenent and/or other enploynent support services, the jobs
assisted with CDBG funds shall be considered to be created or retained
jobs for the purposes of applying the individual activity standards in
paragraph(f)(4)(i) of this section

(6) Docunmentation. The state and its grant recipients nust maintain sufficient
records to denonstrate the |level of public benefit, based on the above
standards, that is actually achieved upon conpletion of the CDBG assisted
econom ¢ devel opnent activity(ies) and how that conpares to the |evel of such
benefit anticipated when the CDBG assi stance was

obligated. If a state grant recipient's actual results show a pattern of
substantial variation fromanticipated results, the state and its recipient
are expected to take those actions reasonably within their respective control
to inprove the accuracy of the projections. If the actual results denonstrate
that the state has failed the public benefit standards, HUD nmay require the
state to neet nore stringent standards in future years as appropriate

(g) Anendrents to econom ¢ devel opnent projects after review determn nations.
If, after the grantee enters into a contract to provide assistance to a
project, the scope or financial elenents of the project change to the extent
that a significant contract amendnment is appropriate, the project should be
reeval uat ed under these and the recipient's guidelines.(This would include,

for exanple, situations where the business requests a change in the anount or
terns of assistance being provided, or an extension to the | oan paynment period
required in the contract.) If a reevaluation of the project indicates that the
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financial elements and public benefit to be derived have al so substantially
changed, then the recipient should make appropriate

adjustnments in the anount, type, terns or conditions of CDBG assi stance which
has been offered, to reflect the inpact of the substantial change. (For
exanple, if a change in the project elements results in a substantia
reduction of the total project costs, it nay be appropriate for the recipient
to reduce the anmount of total CDBG assistance.) If the anmpunt of CDBG

assi stance provided to the project is increased, the anended project nust
still conply with the public benefit standards under paragraph(f) of this
section.

[57 FR 53397, Nov. 9, 1992, as anended at 60 FR 1949, Jan. 5, 1995; 61 FR
54921, Cct. 22, 1996]

Sec. 570.483 Criteria for national objectives.

(a) Ceneral. The following criteria shall be used to determ ne whether a CDBG
assisted activity conplies with one or nore of the national objectives as
required to section 104(b)(3) of the Act.(HUDis willing to consider a waiver
of these requirenents in accordance with Sec. 570.480(b)).

(b) Activities benefiting | ow and noderate incone persons. An activity will be
considered to address the objective of benefiting | ow and noderate incone
persons if it nmeets one of the criteria in paragraph (b) of this section

unl ess there is substantial evidence to the contrary. In assessing any such
evi dence, the full range of direct effects of the assisted activity wll be
consi dered. The activities, when taken as a whole, nust not benefit noderate

i ncome persons to the exclusion of |owincome persons:

(1) Area benefit activities.

(i) An activity, the benefits of which are available to all the
residents in a particular area, where at |east 51 percent of the
resi dents are | ow and noderate inconme persons. Such an area need
not be coterm nous with census tracts or other officially
recogni zed boundaries but nust be the entire area served by the
activity. Units of general |ocal government may, at the discretion
of the state, use either HUD provi ded data conparing census data
with appropriate | ow and noderate incone |evels or survey data
that is methodol ogically sound. An activity that serves an area
that is not primarily residential in character shall not qualify
under this criterion

(ii) An activity, where the assistance is to a public inprovenent
that provides benefits to all the residents of an area, that is
[imted to payi ng special assessnents |evied against residentia
properties owned and occupi ed by persons of |ow and noderate

i ncomne.

(iii) (A An activity to devel op, establish and operate (not to
exceed two years after establishment), a uniform energency

t el ephone nunber system serving an area having |l ess than 51
percent of | ow and noderate income residents, when the system has
not been made operational before the receipt of CDBG funds,
provided a prior witten determination is obtained fromHUD. HUD s
determ nation will be based upon certifications by the State that:

(1) The systemwill contribute significantly to the safety
of the residents of the area. The unit of general |oca
government mnust provide the state a list of jurisdictions
and uni ncorporated areas to be served by the systemand a
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[ist of the emergency services that will participate in the
ener gency tel ephone nunber system

(2) At least 51 percent of the use of the systemw |l be by
| ow and noderate incone persons. The state's certification
may be based upon information which identifies the tota
nunmber of calls actually received over the preceding twelve-
nmonth period for each of the emergency services to be
covered by the energency tel ephone nunber system and rel ates
those calls to the geographic segnment (expressed as nearly as
possible in terns of census tracts, enuneration districts,

bl ock groups, or conbinations thereof that are contained
within the segment) of the service area fromwhich the calls
were generated. In analyzing this data to neet the
requirenents of this section, the state will assune that the
di stribution of incone anong callers generally reflects the
i ncome characteristics of the general population residing in
t he sane geographic area where the callers reside.
Alternatively, the state's certification my be based upon
other data, agreed to by HUD and the state, which shows that
over the preceding twelve-nonth period the users of all the
services to be included in the energency tel ephone nunber
system consi sted of at |east 51 percent |ow and noderate

i ncome persons.

(3) Oher federal funds received by the unit of genera

| ocal government are insufficient or unavailable for a

uni form ener gency tel ephone nunmber system The unit of
general |ocal government nust subnit a statement expl aining
whet her the problemis caused by the insufficiency of the
amount of such funds, the restrictions on the use of such
funds, or the prior conmtment of such funds for other

pur poses by the unit of general |ocal governnent.

(4) The percentage of the total costs of the systempaid for
by CDBG funds does not exceed the percentage of |ow and
noderate i ncone persons in the service area of the system
The unit of general |ocal governnent nust include a
description of the boundaries of the service area of the
system the census tracts or enuneration districts within

t he boundaries; the total nunber of persons and the total
nunber of |ow and noderate incone persons in each census
tract or enunmeration district, and the percentage of |ow and
noderate incone persons in the service area; and the tota
cost of the system

(B) The certifications of the state nust be subnitted along with a
brief statenent describing the factual basis upon which the
certifications were nade.

(iv) Activities nmeeting the requirenments of paragraph (
section may be considered to qualify under paragraph (b
section.

e)(4)(i) of this
) (1)

(
1) of this

(v) HUD will consider activities nmeeting the requirenents of paragraph
(e)(5)(i) of this section to qualify under paragraph (b)(1) of this
section, provided that the area covered by the strategy neets one of the
following criteria:

(A) The area is in a Federally-desi gnhated Enmpowernent Zone or
Ent erpri se Conmunity;

(B) The area is primarily residential and contains a percentage of
| ow and noderate inconme residents that is no |less than 70 percent;

(C Al of the census tracts(or block nunbering areas) in the area
have poverty rates of at |east 20 percent, at |east 90 percent of
the census tracts(or block nunbering areas) in the area have
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poverty rates of at |east 25 percent, and the area is primarily
residential.(lIf only part of a census tract or block nunbering
area is included in a strategy area, the poverty rate shall be
conputed for those block groups(or any part thereof) which are
included in the strategy area.)

(D) Upon request by the State, HUD may grant exceptions to the 70
percent | ow and noderate i ncome or 25 percent poverty m ni mum

t hreshol ds on a case-by-case basis. In no case, however, may a
strategy area have both a percentage of |ow and noderate incone
residents less than 51 percent and a poverty rate | ess than 20
percent.

(2) Limted clientele activities.

(i) An activity which benefits a limted clientele, at |east 51 percent
of whom are | ow and noderate inconme persons. The foll owi ng kinds of
activities may not qualify under paragraph (b)(2) of this section

(A) Activities, the benefits of which are available to all the
residents of an area;

(B) Activities involving the acquisition, construction or
rehabilitation of property for housing; or

(C) Activities where the benefit to | ow and noderate-incomne
persons to be considered is the creation or retention of jobs,
except as provided in paragraph (b)(2)(v) of this section
(ii) To qualify under paragraph (b)(2) of this section, the activity
nmust meet one or the follow ng tests:

(A) It nust benefit a clientele who are generally presuned to be
principally |l ow and noderate incone persons. Activities that
exclusively serve a group of persons in any one or a conbination
of the followi ng categories nmay be presumed to benefit persons, 51
percent of whom are | ow and noderate i ncone: abused chil dren
battered spouses, elderly persons, adults neeting the Bureau of

t he Census' Current Popul ation Reports definition of "severely

di sabl ed,'' honel ess persons, illiterate adults, persons living
with AIDS, and mnigrant farmworkers; or

(B) It nust require information on famly size and i ncone so that
it is evident that at least 51 percent of the clientele are
persons whose fam |y income does not exceed the | ow and noderate
income limt; or

(O It nust have incone eligibility requirements which [imt the
activity exclusively to |l ow and noderate income persons; or

(D) It nust be of such a nature, and be in such a | ocation, that
it may be concluded that the activity's clientele will primarily
be | ow and noderate incone persons.

(iii) An activity that serves to renove material or architectura
barriers to the nobility or accessibility of elderly persons or of
adults neeting the Bureau of the Census' Current Popul ati on Reports
definition of "severely disabled'' will be presuned to qualify under
this criterion if it is restricted, to the extent practicable, to the
renmoval of such barriers by assisting:

(A) The reconstruction of a public facility or inmprovenent, or
portion thereof, that does not qualify under Sec. 570.483(b)(1);

(B) The rehabilitation of a privately owned nonresidenti al
bui l di ng or inprovenent that does not qualify under Sec.
570. 483(b) (1) or(4); or
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(C) The rehabilitation of the cormon areas of a residential
structure that contains nore than one dwelling unit and that does
not qualify under Sec. 570.483(b)(3).

(iv) A mcroenterprise assistance activity(carried out in accordance
with the provisions of section 105(a)(23) of the Act or Sec. 570.482(c)
and limted to nmicroenterprises) with respect to those owners of

m croenterprises and persons devel oping m croenterprises assisted under
the activity who are | ow and noderate-incone persons. For purposes of
t hi s paragraph, persons determned to be | ow and noderate incone may be
presuned to continue to qualify as such for up to a three-year period

(v) An activity designed to provide job training and placenent and/or
ot her enpl oynent support services, including, but not Iimted to, peer
support prograns, counseling, child care, transportation, and ot her
simlar services, in which the percentage of |ow and noderate-incone
persons assisted is | ess than 51 percent may qualify under this
paragraph in the following limted circunstances:

(A) In such cases where such training or provision of supportive
services is an integrally-related conmponent of a |larger project,
the only use of CDBG assistance for the project is to provide the
job training and/or supportive services; and

(B) The proportion of the total cost of the project borne by CDBG
funds is no greater than the proportion of the total nunber of
persons assisted who are | ow or noderate incone.

(3) Housing activities. An eligible activity carried out for the purpose of
providing or inproving pernmanent residential structures that, upon conpletion
wi || be occupied by | ow and noderate i ncome househol ds. This woul d incl ude
but not necessarily be limted to, the acquisition or rehabilitation of
property by the unit of general |ocal governnent, a subrecipient, an entity
eligible to receive assistance under section 105(a)(15) of the Act, a

devel oper, an individual honebuyer, or an individual honmeowner; conversion of
nonresi dential structures; and new housing construction. If the structure
contains two dwelling units, at |east one nust be so occupied, and if the
structure contains nore than two dwelling units, at |least 51 percent of the
units must be so occupied. If two or nmore rental buil dings being assisted are
or will be located on the sane or contiguous properties, and the buildings

wi || be under conmon ownershi p and managenent, the grouped buil di ngs may be
considered for this purpose as a single structure. If housing activities being
assisted neet the requirenents of paragraph (e)(4)(ii) or (e)(5)(ii) of this
section, all such housing may al so be considered for this purpose as a single
structure. For rental housing, occupancy by | ow and noderate income househol ds
nust be at affordable rents to qualify under this criterion. The unit of
general |ocal governnent shall adopt and nake public its standards for
determining "affordable rents'' for this purpose. The follow ng shall also
qualify under this criterion

(i) When less than 51 percent of the units in a structure wll
be occupi ed by | ow and noderate i ncone househol ds, CDBG assi stance may
be provided in the following Iimted circunstances:

(A) The assistance is for an eligible activity to reduce the

devel opnent cost of the new construction of a nultifamly, non-

el derly rental housing project; and

(B) Not less than 20 percent of the units will be occupied by |ow
and noderate i ncone househol ds at affordable rents; and (C) The
proportion of the total cost of devel oping the project to be borne
by CDBG funds is no greater than the proportion of units in the
project that will be occupied by | ow and noderate incone
househol ds.
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(ii) Where CDBG funds are used to assist rehabilitation delivery
services or in direct support of the unit of general |ocal government's
Rental Rehabilitation Program authorized under 24 CFR part 511, the
funds shall be considered to benefit | ow and nbderate i ncone persons
where not |ess than 51 percent of the units assisted, or to be assisted,
by the Rental Rehabilitation Programoverall are for |ow and noderate

i ncome persons.

(iii) Wien CDBG funds are used for housing services eligible under
section 105(a)(21) of the Act, such funds shall be considered to benefit
| ow and noderate i nconme persons if the housing units for which the
services are provided are HOVE-assi sted and the requirements of Sec.
92.252 or Sec. 92.254 of this title are net.

(4) Job creation or retention activities.

(i) An activity designed to create permanent jobs where at |east 51
percent of the jobs, conputed on a full tinme equivalent basis, involve

t he enpl oynent of |ow and noderate inconme persons. For an activity that
creates jobs, the unit of general |ocal governnent nust docunent that at
| east 51 percent of the jobs will be held by, or will be nade avail abl e
to | ow and noderate i ncone persons.

(ii) For an activity that retains jobs, the unit of general |oca
government must docunent that the jobs would actually be | ost without

t he CDBG assistance and that either or both of the follow ng conditions
apply with respect to at |east 51 percent of the jobs at the time the
CDBG assistance is provided: The job is known to be held by a | ow or
noderate i ncone person; or the job can reasonably be expected to turn
over within the followng two years and that it will be filled by, or
that steps will be taken to ensure that it is nade available to, a | ow
or noderate income person upon turnover.

(iii) Jobs will be considered to be available to | ow and noderate incone
persons for these purposes only if:

(A) Special skills that can only be acquired with substantia
training or work experience or education beyond high school are
not a prerequisite to fill such jobs, or the business agrees to
hire unqualified persons and provide training; and

(B) The unit of general |ocal governnent and the assisted business
take actions to ensure that | ow and noderate inconme persons
receive first consideration for filling such jobs.

(iv) For purposes of deternining whether a job is held by or nade
available to a ow or noderate-incone person, the person may be
presuned to be a | ow or noderate-income person if

(A) He/she resides within a census tract (or block nunbering area)
that either:

(1) Meets the requirenments of paragraph (b)(4)(v) of this
section; or

(2) Has at least 70 percent of its residents who are | ow
and noder at e-i ncone persons; or

(B) The assisted business is |located within a census tract (or

bl ock nunmbering area) that neets the requirenents of paragraph
(b)(4)(v) of this section and the job under consideration is to be
located within that census tract.

(v) A census tract (or block nunbering area) qualifies for the
presunptions pernmtted under paragraphs (b)(4)(iv)(A) (1) and (B) of this
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section if it is either part of a Federally-designated Enpowernment Zone
or Enterprise Community or nmeets the following criteria

(A) It has a poverty rate of at |east 20 percent as deterni ned by
the nost recently avail abl e decenni al census infornmation

(B) It does not include any portion of a central business
district, as this termis used in the nost recent Census of Retai
Trade, unless the tract has a poverty rate of at |east 30 percent
as determined by the nost recently avail abl e decenni al census

i nformation; and

(O It evidences pervasive poverty and general distress by neeting
at least one of the foll owi ng standards:

(1) Al block groups in the census tract have poverty rates
of at |east 20 percent;

(2) The specific activity being undertaken is located in a
bl ock group that has a poverty rate of at |east 20 percent;
or

(3) Upon the witten request of the recipient, HUD

determ nes that the census tract exhibits other objectively
det erm nabl e signs of general distress such as high

i nci dence of crime, narcotics use, honel essness, abandoned
housi ng, and deteriorated infrastructure or substantia
popul ati on decli ne.

(vi) As a general rule, each assisted business shall be considered to be
a separate activity for purposes of determ ning whether the activity
qgqual i fies under this paragraph, except:

(A) In certain cases such as where CDBG funds are used to acquire,
devel op or inprove a real property (e.g., a business incubator or
an industrial park) the requirenment nmay be net by neasuring jobs
in the aggregate for all the businesses that |ocate on the
property, provided the businesses are not otherw se assisted by
CDBG f unds.

(B) Where CDBG funds are used to pay for the staff and overhead
costs of an entity specified in section 105(a)(15) of the Act
maki ng | oans to busi nesses exclusively from non-CDBG funds, this
requi renent may be met by aggregating the jobs created by all of
t he busi nesses receiving |oans during any one-year period.

(C) VWhere CDBG funds are used by a recipient or subrecipient to
provi de technical assistance to businesses, this requirenment my
be met by aggregating the jobs created or retained by all of the
busi nesses receiving technical assistance during any one-year
peri od.

(D) Where CDBG funds are used for activities nmeeting the criteria
listed at Sec. 570.482(f)(3)(v), this requirenment nmay be net by
aggregating the jobs created or retained by all businesses for

whi ch CDBG assi stance is obligated for such activities during any
one-year period, except as provided at paragraph(e)(6) of this
section.

(E) Where CDBG funds are used by a Conmunity Devel opnent Fi nanci al
Institution to carry out activities for the purpose of creating or
retaining jobs, this requirenent my be nmet by aggregating the
jobs created or retained by all businesses for which CDBG
assistance is obligated for such activities during any one-year
peri od, except as provided at paragraph (e)(6) of this section
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(F) Where CDBG funds are used for public facilities or

i mprovenents which will result in the creation or retention of
jobs by nore than one business, this requirenent nay be net by
aggregating the jobs created or retained by all such businesses as
aresult of the public facility or inprovenent.

(1) Where the public facility or inprovenent is undertaken
principally for the benefit of one or nore particular

busi nesses, but where ot her businesses nmight al so benefit
fromthe assisted activity, the requirement may be nmet by
aggregating only the jobs created or retained by those

busi nesses for which the facility/inprovenent is principally
undert aken, provided that the cost (in CDBG funds) for the
facility/inprovenent is |less than $10,000 per pernmanent
full-time equivalent job to be created or retained by those
busi nesses.

(2) In any case where the cost per job to be created or
retained (as deterni ned under paragraph (b)(4)(vi)(F)(1) of
this section) is $10,000 or nore, the requirenent nust be
nmet by aggregating the jobs created or retained as a result
of the public facility or inprovenent by all businesses in
the service area of the facility/inprovenent. This
aggregation nust include businesses which, as a result of
the public facility/inprovenent, |ocate or expand in the
service area of the public facility/inprovenment between the
date the state awards the CDBG funds to the recipient and
the date one year after the physical conpletion of the
public facility/inmprovenent. In addition, the assisted
activity nust conply with the public benefit standards at
Sec. 570.482(f).

(5). An activity involving planning (when such activity is the only
activity for which the grant to the unit of general |ocal governnent is
given, or if the planning activity is wunrelated to any other activity
assisted by the grant) if it can be docunented that at |east 51 percent
of the persons who woul d benefit frominplenentation of the plan are

| ow and noderate incone persons. Any such planning activity for an area
or a conmunity conposed of persons of whom at |east 51 percent are | ow
and noderate i ncone shall be considered to neet this national objective.

(c) Activities which aid in the prevention or elimnation of

sluns or blight. Activities meeting one or more of the follow ng criteria,
in the absence of substantial evidence to the contrary, will be considered to
aidin the prevention or elinnation of sluns or blight:

(

wi |l be considered to address prevention or elimnation of slunms or

blight in an area if the state can deternine that:
(i) The area, delineated by the unit of general |ocal governnent,
neets a definition of a slum blighted, deteriorated or
deteriorating area under state or |ocal |aw

1) Activities to address sluns or blight on an area basis. An activity
I
i

(ii) Throughout the area there is a substantial nunber of
deteriorated or deteriorating buildings or the public inprovenments
are in a general state of deterioration

(iii) The assisted activity addresses one or nore of the
conditions which contributed to the deterioration of the area.
Rehabi litati on of residential buildings carried out in an area
neeting the above requirenments will be considered to address the
area's deterioration only where each such building rehabilitated
i s considered substandard before rehabilitation, and al

defici enci es maki ng a building substandard have been elimnated
if less critical work on the building is also undertaken. The
State shall ensure that the unit of general |ocal governnment has
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devel oped mi ni num standards for building quality which may take
into account |ocal conditions.

(iv) The state keeps records sufficient to document its findings
that a project nmeets the national objective of prevention or
elimnation of slunms and blight.

(2) Activities to address slunms or blight on a spot basis. Acquisition
cl earance, relocation, historic preservation and building rehabilitation
activities which elininate specific conditions of blight or physica
decay on a spot basis not located in a slumor blighted area w |l neet
this objective. Under this criterion, rehabilitation is I[imted to the
extent necessary to elimnate specific conditions detrinmental to public
heal th and safety.

(3) Planning only activities. An activity involving planning (when the
activity is the only activity for which the grant to the unit of

general |ocal governnent is given, or the planning activity is unrel ated
to any other activity assisted by the grant) if the plans are for a slum
or blighted area, or if all elements of the planning are necessary for
and related to an activity which, if funded, would neet one of the other
criteria of elimnation of sluns or blight.

(d) Activities designed to nmeet community devel opnent needs

having a particul ar urgency. In the absence of substantial evidence to
the contrary, an activity will be considered to address this objective if the
unit of general |ocal governnent certifies, and the state determ nes, that the
activity is designed to alleviate existing conditions which pose a serious and
i Mmediate threat to the health or welfare of the comunity which are of recent
origin or which recently becane urgent, that the unit of general |oca
governnent is unable to finance the activity on its own, and that other
sources of funding are not available. A condition will generally be
considered to be of recent origin if it devel oped or became urgent within 18
nont hs preceding the certification by the unit of general |ocal governnent.

(e) Additional criteria.

(1) In any case where the activity undertaken is a public inprovenment
and the activity is clearly designed to serve a primarily residentia
area, the activity nmust nmeet the requirenents of paragraph (b)(1) of
this section whether or not the requirenments of paragraph(b)(4) of this
section are net in order to qualify as benefiting | ow and noderate

i ncome persons.

(2) Where the assisted activity is acquisition of real property, a
prelinmnary determ nation of whether the activity addresses a nationa
obj ective may be based on the planned use of the property after
acquisition. A final determ nation shall be based on the actual use of
the property, excluding any short-term tenporary use. \Were the
acquisition is for the purpose of clearance which will elimnate
specific conditions of blight or physical decay, the clearance activity
shal | be considered the actua

use of the property. However, any subsequent use or disposition of the
cl eared property shall be treated as a "change of use'' under Sec.
570.489()).

(3) Where the assisted activity is relocation assistance that the unit
of general |ocal governnent is required to provide, the relocation

assi stance shall be considered to address the sane national objective as
i s addressed by the displacing activity. \Where the rel ocati on assi stance
is voluntary, the unit of general |ocal governnent may qualify the

assi stance either on the basis of the national objective addressed by
the displacing activity or, if the relocation assistance is to | ow and
noderate i ncone persons, on the basis of the national objective of
benefiting | ow and noderate incone persons.
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(4) Where CDBG assisted activities are carried out by a Community
Devel opnent Financial Institution whose charter limts its investnent
area to a primarily residential area consisting of at |east 51 percent
[ ow and noderate-inconme persons, the unit of general |ocal government
may al so elect the follow ng options:

(i) Activities carried out by the Conmunity Devel opment Fi nanci al
Institution for the purpose of creating or retaining jobs may, at
the option of the unit of general |ocal governnment, be considered
to neet the requirenents of this paragraph under the criteria at
par agraph (b)(1)(iv) of this section in lieu of the criteria at
par agraph (b) (4)

of this section; and

(ii) Al housing activities for which the Community Devel oprent
Financial Institution obligates CDBG assi stance during any one-
year period may be considered to be a single structure for
purposes of applying the criteria at paragraph (b)(3) of this
section.

(5) If the unit of general |ocal governnent has elected to prepare a
conmunity revitalization strategy pursuant to the authority of Sec
91.315(e)(2) of this title, and the State has approved the strategy, the
unit of general |ocal governnent may al so elect the foll owi ng options:

(i) Activities undertaken pursuant to the strategy for the purpose
of creating or retaining jobs nmay, at the option of the grantee,
be considered to neet the requirements of paragraph (b) of this
section under the criteria at Sec. 570.483(b)(1)(v) instead of the
criteria at Sec. 570.483(b)(4); and

(ii) Al housing activities in the area undertaken pursuant to the
strategy nay be considered to be a single structure for purposes
of applying the criteria at paragraph (b)(3) of this section

(6) If an activity neeting the criteria in Sec. 570.482(f)(3)(v) also
neets the requirements of either paragraph (e)(4)(i) or(e)(5)(i) of
this section, the unit of general |ocal government may elect to qualify
the activity either under the area benefit criteria at paragraph
(b)(1)(iv) or(v) of this section or under the job aggregation criteria
at paragraph(b)(4)(vi)(D) of this section, but not under both. Were an
activity may neet the job aggregation criteria at both paragraphs
(b)(4)(vi)(D) and(E) of this section, the unit of general |oca
government may elect to qualify the activity under either criterion, but
not bot h.

(f) Planning and admi ni strative costs. CDBG funds expended for eligible
pl anni ng and adm nistrative costs by units of general |ocal governnment in
conjunction with other CDBG assisted activities will be considered to address
t he national objectives.

[57 FR 53397, Nov. 9, 1992, as anended at 60 FR 1951, Jan. 5, 1995; 60 FR
17445, Apr. 6, 1995; 61 FR 54921, Cct. 22, 1996]

Sec. 570.484 Overall benefit to | ow and noderate inconme persons.

(a) Ceneral. The State nust certify that, in the aggregate, not |less than 70
percent of the CDBG funds received by the state during a period specified by
the state, not to exceed three years, will be used for activities that benefit
persons of | ow and noderate incone. The period selected and certified to by
the state shall be designated by fiscal year of annual grants, and shall be
for one, two or three consecutive annual grants. The period shall be in effect
until all included funds are expended. No CDBG funds nmay be included in nore
than one period selected, and all CDBG funds received nmust be included in a
sel ected peri od.
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(b) Conputation of 70 percent benefit. Determ nation that a state has carried
out its certification under paragraph (a) of this section requires evidence
that not less than 70 percent of the aggregate of the designated annua

grant (s), any funds reallocated by HUD to the state, any distributed program

i ncome and any guaranteed | oan funds under the provisions of subpart Mof this
part covered in the nethod of distribution in the final statenment or
statenments for the designated annual grant year or years have been expended
for activities meeting criteria as provided in Sec. 570.483(b) for activities
benefiting | ow and noderate i ncone persons. In calculating the percentage of
funds expended for such activities:

(1) Al CDBG funds included in the period selected and certified to by
the state shall be accounted for, except for funds used by the State, or
by the units of general |ocal governnent, for program adm nistration, or
for planning activities other than those which nust nmeet a nationa

obj ective under Sec. 570.483(b)(5) or(c)(3).

(2) Any funds expended by a state for the purpose of repaynent of |oans
guar ant eed under the provisions of subpart Mof this part shall be
excepted frominclusion in this cal cul ation

(3) Except as provided in paragraph (b)(4) of this section, CDBG funds
expended for an eligible activity nmeeting the criteria for activities
benefiting | ow and noderate i ncone persons shall count in their entirety
towards neeting the 70 percent benefit to persons of |ow and noderate

i ncome requiremnent.

(4) Funds expended for the acquisition, new construction or
rehabilitation of property for housing that qualifies under Sec.

570. 483(b) (3) shall be counted for this purpose, but shall be limted to
an anount deternmined by multiplying the total cost (including CDBG and
non- CDBG costs) of the acquisition, construction or rehabilitation by
the percent of units in such housing to be occupied by | ow and noderate
i ncome persons, except that the anpbunt counted shall not exceed the
amount of CDBG funds provided.

Sec. 570.485 Making of grants.

(a) Required submissions. In order to receive its annual CDBG grant under this
subpart, a State nmust submit a consolidated plan in accordance with 24 CFR
Part 91. That part includes requirenents for the content of the consolidated
pl an, for the process of devel oping the plan, including citizen participation
provi sions, for the subm ssion date, for HUD approval, and for the anendment
process.

(b) Failure to nake submission. The state's failure to nmake the subm ssion
required by paragraph (a) of this section within the prescribed deadline
constitutes the state's election not to receive and distribute anmounts
allocated for its nonentitlenent areas for the applicable fiscal year. Funds
will be either

(1) Administered by HUD pursuant to subpart F of this part if the state
has not adm nistered the programin any previous fiscal year; or

(2) Reallocated to all states in the succeeding fiscal year according to
the fornmula of section 106(d) of the Act, if the state adm nistered the
programin any previous year

(c) Approval of grant. HUD will approve a grant if the State's subm ssions
have been nade and approved in accordance with 24 CFR part 91, and the
certifications required therein are satisfactory to the Secretary. The
certifications will be satisfactory to the Secretary for this purpose unless
the Secretary has determ ned pursuant to Sec. 570.493 that the State has not
conplied with the requirenents of this subpart, or has determ ned that there
is evidence, not directly involving the State's past performance under this
program that tends to challenge in a substantial manner the State's
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certification of future perfornmance. If the Secretary nmakes any such

determ nati on, however, the State may be required to submt further assurances
as the Secretary nmay deem warranted or necessary to find the grantee's
certification satisfactory.

[57 FR 53397, Nov. 9, 1992, as anended at 60 FR 1916, Jan. 5, 1995; 61 FR
54922, Cct. 22, 1996]

Sec. 570.486 Local governnment requirenents.

(a) Citizen participation requirenents of a unit of general |ocal
gover nnent. Each unit of general |ocal governnent shall neet the follow ng
requirenents as required by the state at Sec. 91.115(e) of this title.

(1) Provide for and encourage citizen participation, particularly by |ow
and noderate income persons who reside in slumor blighted areas and
areas in which CDBG funds are proposed to be used,;

(2) Ensure that citizens will be given reasonable and tinely access to
| ocal neetings, information, and records relating to the unit of |oca
government's proposed and actual use of CDBG funds;

(3) Furnish citizens information, including but not limted to:

(i) The ampount of CDBG funds expected to be nade avail able for the
current fiscal year(including the grant and antici pated program
i ncone) ;

(ii) The range of activities that may be undertaken with the CDBG
f unds;

(iii) The estimated anmbunt of the CDBG funds proposed to be used
for activities that will neet the national objective of benefit to
| ow and noderate incone persons; and

(iv) The proposed CDBG activities likely to result in displacenent
and the unit of general |ocal governnent's antidi splacenent and
rel ocati on plans required under Sec. 570.488.

(4) Provide technical assistance to groups representative of persons of
| ow and noderate incone that request assistance in devel opi ng proposals
in accordance with the procedures devel oped by the state. Such

assi stance need not include providing funds to such groups;

(5) Provide for a mninmum of two public hearings, each at a different
stage of the program for the purpose of obtaining citizens' views and
respondi ng to proposal s and questions. Together the hearings must cover
conmuni ty devel opnent and housi ng needs, devel opnent of proposed
activities and a review of program perfornance. The public hearings to
cover comunity devel opnent and housi ng needs nust be hel d before

subm ssion of an application to the state. There nust be reasonabl e
noti ce of the hearings and they nust be held at tinmes and | ocations
convenient to potential or actual beneficiaries, with accomvodations for
t he handi capped. Public hearings shall be conducted in a nmanner to neet
t he needs of non-English speaking residents where a significant nunber
of non-English speaking residents can reasonably be expected to

partici pate;

(6) Provide citizens with reasonabl e advance notice of, and opportunity
to coment on, proposed activities in an application to the state and,
for grants already nmade, activities which are proposed to be added,

del eted or substantially changed fromthe unit of general |oca
government's application to the state. Substantially changed neans
changes nmade in terms of purpose, scope, location or beneficiaries as
defined by criteria established by the state.
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(7) Provide citizens the address, phone nunber, and tines for subnitting
conpl aints and grievances, and provide tinely witten answers to witten
conpl aints and grievances, within 15 worki ng days where practicabl e.

(b) Activities serving beneficiaries outside the jurisdiction of the unit of
general |ocal governnent. CDBG funded activities may serve beneficiaries
outside the jurisdiction of the unit of general |ocal governnment that receives
the grant, provided the unit of general |ocal government determ nes that the
activity is neeting its needs in accordance with section 106(d)(2)(D) of the
Act .

[57 FR 53397, Nov. 9, 1992, as anended at 61 FR 54922, Cct. 22, 1996]

Sec. 570.487 O her applicable |l aws and rel ated program
requirenents.

(a) Ceneral. Certain statutes are expressly nade applicable to activities
assisted under the Act by the Act itself, while other laws not referred to in
the Act may be applicable to such activities by their own terns. Certain
statutes or executive orders that may be applicable to activities assisted
under the Act by their own ternms are adnministered or enforced by governnenta
officials, departnents or agencies other than HUD. Paragraphs (d) and(c) of
this section contain two of the requirenments expressly made applicable to CDBG
activities by the Act itself.

(b)y Affirmatively furthering fair housing. The Act requires the state
to certify to the satisfaction of HUD that it will affirmatively further fair
housi ng. The act also requires each unit of general |ocal government to
certify that it will affirmatively further fair housing. The certification
that the State will affirmatively further fair housing shall specifically
require the State to assune the responsibility of fair housing planning by:

(1) Conducting an analysis to identify inpedinments to fair housing
choice within the State

(2) Taking appropriate actions to overcone the effects of any
i npedi nents 1dentified through that analysis;

(3) Maintaining records reflecting the analysis and actions in this
regard; and

(4) Assuring that units of |ocal governnent funded by the State comply
with their certifications to affirmatively further fair housing.

(c) Lead-Based Pai nt Poi soning Prevention Act. States shall devise, adopt and
carry out procedures with respect to CDBG assistance that fulfill the

obj ectives and requirenents of section 302 of the Lead-Based Pai nt Poi soni ng
Prevention Act (42 U. S. C. 4831(b)(LBPPPA), which directs the Secretary to
establish procedures to elimnate as far as practicable the hazards of |ead
poi soni ng due to the presence of |ead-based paint in any existing housing
assi sted under a program adm ni stered by the Departnent. Such procedures shal
apply to all such housing constructed or substantially rehabilitated prior to
1978, shall include appropriate neasures to abate as far as practicable

i medi at e | ead- based pai nt hazards, and shall provide for assured notification
to purchasers and tenants of such housing of the hazards of |ead-based paint,
of the synptons and treatnent of |ead-based paint poisoning, and of the

i mportance and availability of naintenance and renoval techniques for

el imnating such hazards. The specific procedures are to be devel oped at the
di scretion of the state, provided they fulfill the objectives of and are not

i nconsistent with the LBPPPA. Furthernore, pursuant to section 401(b) of the
LBPPPA, states shall establish procedures that prohibit the use of |ead-based
paint in residential structures rehabilitated or constructed with CDBG

assi stance. The requirenments of this paragraph(c) shall take effect as soon as
possi bl e, but not later than twelve nonths after the publication of this rule
and shall apply to covered housi ng assisted under this subpart.
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(d) States shall conply with section 3 of the Housing and U ban Devel opnent
Act of 1968(12 U.S.C. 1701u) and the inplenmenting regulations in 24 CFR part
135. Section 3 requires that enploynment and other econom c opportunities
arising in connection with housing rehabilitation, housing construction, or

ot her public construction projects shall, to the greatest extent feasible, and
consistent with existing Federal, State, and local |aws and regul ati ons, be
given to low and very | owincone persons.

(e) Architectural Barriers Act and the Americans with Disabilities Act. The
Architectural Barriers Act of 1968(42 U S.C. 4151--4157) requires certain
Federal and Federally-funded buil dings and other facilities to be designed,
constructed, or altered in accordance with standards that ensure accessibility
to, and use by, physically handi capped people. A building or facility

desi gned, constructed, or altered wth funds allocated or reall ocated under
this subpart after Novenber 21, 1996 and that neets the definition of
residential structure as defined in 24 CFR 40.2, or the definition of building
as defined in 41 CFR 101-19.602(a), is subject to the requirenments of the
Architectural Barriers Act of 1968 and shall conply with the Uniform

Federal Accessibility Standards. For general type buildings, these standards
are in appendix Ato 41 CFR part 101-19.6. For residential structures, these
standards are available fromthe Department of Housing and Urban Devel oprent,
O fice of Fair Housing and Equal Opportunity, Disability R ghts Division, Room
5240, 451 Seventh Street, SW Wshi ngton, DC 20410; tel ephone(202) 708-
2333(voice) or(202) 708-1734(TTY)(these are not toll-free nunbers).

[57 FR 53397, Nov. 9, 1992, as anended at 59 FR 33894, June 30, 1994; 60 FR
1916, Jan. 5, 1995; 61 FR 54922, Cct. 22, 1996]

Sec. 570.488 Displacenment, relocation, acquisition, and
repl acenent of housi ng.

The requirenents for States and state recipients with regard to the
di spl acenent, relocation, acquisition, and replacenent of housing are in Sec.
570.606 and 24 CFR part 42.

[61 FR 11477, Mar. 20, 1996]
Sec. 570.489 Program adm nistrative requirenents.
(a) Administrative and pl anning costs--

(1) State administrative costs.

(i) The state is responsible for the adninistration of all CDBG
funds. The state shall pay fromits own resources al

adm ni strative costs incurred by the state in carrying out its
responsibilities under this subpart, except that the state nay use
CDBG funds to pay such costs in an ampunt not to exceed $100, 000
pl us 50 percent of such costs in excess of $100,000. States are
therefore required to match such costs in excess of $100,000 on a
dollar for dollar basis. The anpunt of CDBG funds used to pay such
costs in excess of $100,000 shall not exceed 2 percent of the
aggregate of the state's annual grant, programincone received by
units of general I|ocal government (whether retained by the unit of
general |ocal governnent or paid to the State) and funds
reallocated by HUD to the state.

(ii) For determning the anbunt of CDBG funds avail abl e i n past
years for administrative costs incurred by the state, the
foll owi ng schedul e appli es:

(A) $100,000 per annual grant beginning with FY 1984
al | ocati ons;
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(B) Two percent of programincone returned by units of
general |ocal governnent to the State after August 21, 1985;
and

(C Two percent of programincone received by units of
general | ocal
governnent after February 11, 1991

(iii) The state has the option of selecting its approach for
denonstrating conpliance with this requirenment. Regardl ess of the
approach selected by the state, the state will be required to pay
its 50 percent of administrative costs in excess of $100,000 in
the sane anpbunt and at the sane tinme at which it draws CDBG funds
for such costs after the expenditure of the $100,000. Any state
for which it is determned that nmatching costs contributions are
in arrears on the use of CDBG funds for administrative costs will
be required to bring matching cost expenditures up to the |evel of
CDBG expenditures for such costs within one year of the effective
date of this subpart. A state grant may not be closed out if the
state's matching cost contribution is not at |east equal to the
amount of CDBG funds in excess of $100, 000 expended for

adm ni stration. Funds fromany year's grant may be used to pay
adm ni strative costs associated with any other year's grant. The
two approaches are:

(A) Cumul ative accounting of adm nistrative costs incurred
by the state since its assunption of the Program Under this
approach, the state will identify, for each grant it has
recei ved, the CDBG funds eligible to be used for

admini strative costs as well as the maxi mum amount of

mat chi ng funds which the state is required to pay. The
amounts will then be aggregated for all grants received. The
state nust keep records denonstrating the actual anount of
CDBG funds from each grant received which was used for

adm ni strative costs as well as matchi ng amounts paid by the
state. These anpunts will also be aggregated for all grants
received. The state will be considered to be in conpliance
with the requirenent if the aggregate of actual anounts
spent for admi nistrative costs does not exceed the nmaxi mum
anmount al l owabl e and the anopunt which the state has paid in
mat ching funds is at |east equal to the anobunt of CDBG funds
in excess of $100, 000(for each applicable allocation) drawn
for administrative purposes. Any admi nistrative anounts
associated with a particular state grant shall be deducted
fromthe aggregate totals upon closeout of that state grant.

(B) An accounting process devel oped and i npl emented by the
state which provides sufficient information to denonstrate
that the requirenents of this subsection are net.

(2) The state may not charge fees of any entity for processing or
consi dering any application for CDBG fund, or for carrying out its
responsi bilities under this subpart.

(3) The state and its funded units of general |ocal government shall not
expend for planning, managenent and administrative costs nore than 20
percent of the aggregate anount of the annual grant, plus program i ncone
and funds reallocated by HUD to the State which are distributed during
the tine the final Statenent for the annual grant is in effect.

Admi ni strative costs are those described at Sec. 570.489(a)(1) for
states, and for units of general |ocal governnent those described at
sections 105(a)(12) and(a)(13) of the Act.

(b) Rei nbursenent of pre-agreement costs. The state nay permt, in accordance
wi th such procedures as the State nay establish, a unit of |ocal governnment to

costs for CDBG activities before the establishnent of a fornal grant
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rel ati

onship between the State and the unit of general |ocal government and to

charge these pre-agreenent costs to the grant, provided that the activities

are el

i gi bl e and undertaken in accordance with the requirenents of this

subpart and 24 CFR part 58.

(c) Federal grant paynents.

(d) Fi

(1) Paynents. The state shall be paid in advance in accordance wth
Treasury Circular 1075(31 CFR part 205). The State shall use procedures
to mnimze the tinme el apsing between the transfer of grant funds and

di sbursement of funds by the State to units of general |ocal governnent.
Units of general |ocal governnment shall al so use procedures to mnimze
the tine el apsing between the transfer of funds by the State and

di sbursement for CDBG activities.

(2) Interest on advances. Interest earned by units of general |oca
government on grant funds before di sbursenent of the funds for
activities is not programincone and nmust be returned to the Treasury,
except that the unit of general |ocal government may keep interest
amounts of up $100 per year for adm nistrative expenses. However, the
state shall not be held accountable for interest earned on grants for
whi ch paynents are nade in accordance wth paragraph(c)(1l) of this
section pendi ng di sbursenent for CDBG activities.

scal controls and accounting procedures.

(1) A state shall have fiscal and adninistrative requirenments for
expendi ng and accounting for all funds received under this subpart.
These requirements nust be avail able for Federal inspection and mnust:

(i) Be sufficiently specific to ensure that funds received under
this subpart are used in conpliance with all applicable statutory
and regul atory provisions:

(ii) Ensure that funds received under this subpart are only spent
for reasonabl e and necessary costs of operating prograns under
this subpart; and

(iii) Ensure that funds received under this subpart are not used
for general expenses required to carry out other responsibilities
of state and | ocal governnents.

(2) A state may satisfy this requirenent by:

(i) Using fiscal and administrative requirenments applicable to the
use of its own funds;

(ii) Adopting new fiscal and administrative requirenents; or
(iii) Applying the provisions in 24 CFR part 85 "Uniform

Admi ni strative Requirenments for Grants and Cooperative Agreenents
to State and Local Governments.'

(e) Programincone.

(1) For the purposes of this subpart, "programincone'' is defined as
gross inconme received by a state, a unit of general |ocal governnent or
a subrecipient of a unit of general |ocal governnent that was generated
fromthe use of CDBG funds, except as provided in paragraph (e)(2) of
this section. Wen incone is generated by an activity that is only
partially assisted with CDBG funds, the incone shall be prorated to

refl ect the percentage of CDBG funds used (e.g., a single |oan supported
by CDBG funds and other funds; a single parcel of |and purchased wth
CDBG funds and ot her funds). Programincone includes, but is not limted
to, the follow ng:

State Community Development Block Grant Program Rules — Part 570 20



(i) Proceeds fromthe disposition by sale or long termlease of
real property purchased or inproved w th CDBG funds;

(ii) Proceeds fromthe disposition of equiprment purchased with
CDBG f unds;

(iii) Gross incone fromthe use or rental of real or persona
property acquired by the unit of general |ocal government or a
subrecipient of a unit of general |ocal governnent w th CDBG
funds; less the costs incidental to the generation of the inconeg;

(iv) Goss incone fromthe use or rental of real property owned by
the unit of general |ocal governnent or a subrecipient of a unit
of general |ocal governnent, that was constructed or inproved wth
CDBG funds, less the costs incidental to the generation of the

i ncomne;

(v) Paynents of principal and interest on | oans nade usi ng CDBG
funds;

(vi) Proceeds fromthe sale of |oans nmade w th CDBG funds;

(vii) Proceeds fromthe sale of obligations secured by | oans made
wi th CDBG funds;

(viii) Interest earned on funds held in a revol ving fund account;

(ix) Interest earned on programincone pending disposition of the
i nconeg;

(x) Funds coll ected through special assessnents nmade agai nst
properti es owned and occupi ed by househol ds not of |ow and
noderate i ncone, where the special assessnents are used to recover
all or part of the CDBG portion of a public inprovenent; and

(xi) Gross incone paid to a unit of general |ocal government or
subreci pient fromthe owership interest in a for-profit entity
acquired in return for the provision of CDBG assi stance.

(2) "Programinconme'' does not include the follow ng:

(i) The total anpunt of funds which is less than $25,000 received in a
single year that is retained by a unit of general |ocal governnent and
its subrecipients;

(ii) Amounts generated by activities eligible under section 105(a)(15)
of the Act and carried out by an entity under the authority of section
105(a) (15) of the Act;

(iii) Anpunts generated by activities that are financed by a | oan
guar ant eed under section 108 of the Act and nmeet one or nore of the
public benefit criteria specified at Sec. 570.482(f)(3)(v) or are
carried out in conjunction with a grant under section 108(q) of the Act
in an area determned by HUD to neet the eligibility requirenents for
desi gnation as an U ban Enpowerment Zone pursuant to 24 CFR part 597,
subpart B. Such exclusion shall not apply if CDBG funds are used to
repay the guaranteed | oan. Wien such a guaranteed loan is partially
repaid with CDBG funds, the anpbunt generated shall be prorated to

refl ect the percentage of CDBG funds used. Anobunts generated by
activities financed wi th | oans guaranteed under section 108 of the Act
whi ch are not defined as programincone shall be treated as

m scel | aneous revenue and shall not be subject to any of the

requi renents of this part. However, such treatment shall not affect the
right of the Secretary to require the section 108 borrower to pl edge
such anpbunts as security for the guaranteed | oan. The deternination
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whet her such ampunts shall constitute programincone shall be governed
by the provisions of the contract required at Sec. 570.705(b)(1).

(3) The state may permt the unit of general |ocal governnent which receives
or will receive programincone to retain the programinconme, subject to the
requi renents of paragraph (e)(3)(ii) of this section, or the state may require
the unit of general |ocal governnent to pay the programinconme to the state.
The state, however, must permit the unit of general |ocal governnent to retain

the programincone if the programincone will be used to continue the activity
fromwhi ch the programincome was derived. The state will deterni ne when an
activity will be considered to be continued.

(i) Programincone paid to the state. Programinconme that is paid to the
state is treated as additional CDBG funds subject to the requirenents of
this subpart and nust be distributed to units of general |oca

governnent in accordance with the method of distribution in the state's
final Statenent. To the maxi mum extent feasible, programincone shall be
di stributed before the state nakes additional withdrawals fromthe
Treasury, except as provided in paragraph (f) of this section

(ii) Programinconme retained by a unit of general |ocal governnent.

(A) Programincone that is received and retained by the unit of
general | ocal governnent before closeout of the grant that
generated the programinconme is treated as additional CDBG funds
and is subject to all applicable requirenents of this subpart.

(B) Programincone that is received and retained by the unit of
general |ocal governnent after closeout of the grant that
generated the programincone is not subject to the requirenents of
this subpart, except:

(1) If the unit of general |ocal governnent has anot her
ongoi ng CDBG grant fromthe state at the tine of closeout,

t he programincone continues to be subject to the

requi renents of this subpart as long as there is an ongoi ng
grant; and

(2) If programincone is used to continue the activity that
generated the programinconme, the requirenents of this
subpart apply to the programincome as long as the unit of
general |ocal governnent uses the programincone to continue
the activity;

(3) The state may extend the period of applicability of the
requi renents of this subpart.

(C The state shall require units of general |ocal governnent, to
t he maxi mum extent feasible, to disburse programincone that is
subject to the requirenents of this subpart before requesting
additional funds fromthe state for activities, except as provided
in paragraph (f) of this section

(f) Revolving funds.

(1) The state may pernit units of general |ocal government to establish
revolving funds to carry out specific, identified activities. A

revol ving fund, for this purpose, is a separate fund (with a set of
accounts that are independent of other program accounts) established to
carry out specific activities which, in turn, generate payments to the
fund for use in carrying out such activities. These paynments to the
revol ving fund are programincone and rmust be substantially di sbursed
fromthe revol ving fund before additional grant funds are drawn fromthe
Treasury for revolving fund activities. Such programincone is not
required to be disbursed for non-revolving fund activities.
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(2) The state may establish a revolving fund to distribute funds to
units of general |ocal government to carry out specific, identified
activities. Arevolving fund, for this purpose, Is a separate fund (with
a set of accounts that are independent of other program accounts)
established to fund grants to units of general |ocal governnent to carry
out specific activities which, in turn, generate paynents to the fund
for additional grants to units of general |ocal government to carry out
such activities. Programincone in the revolving fund nmust be di sbursed
fromthe fund before additional grant funds are drawn fromthe Treasury
for payments to units of general |ocal governnent which could be funded
fromthe revol ving fund

(3) Arevolving fund established by either the State or unit of genera
| ocal governnent shall not be directly funded or capitalized with grant
funds.

(g) Procurenment. When procuring property or services to be paid for in whole
or in part with CDBG funds, the state shall followits procurenent policies
and procedures. The state shall establish requirenents for procurenent
policies and procedures for units of general |ocal governnent, based on ful
and open conpetition. Methods of procurenent (e.g., small purchase, sealed

bi ds/formal advertising, conpetitive proposals, and nonconpetitive proposals)
and their applicability shall be specified by the state. Cost plus a
percentage of cost and percentage of construction costs nethods of contracting
shall not be used. The policies and procedures shall also include standards of
conduct governi ng enpl oyees engaged in the award or administration of
contracts. (Qther conflicts of interest are covered by Sec. 570.489(h).) The
state shall ensure that all purchase orders and contracts include any cl auses
requi red by Federal statutes, executive orders and inplenmenting regul ations.

(h) Conflict of interest--

(1) Applicability.

(i) I'n the procurenent of supplies, equipnent, construction, and
services by the States, units of |ocal general governnents, and
subrecipients, the conflict of interest provisions in paragraph(g)
of this section shall apply.

(ii) I'n all cases not governed by paragraph(g) of this section
this paragraph(h) shall apply. Such cases include the acquisition
and di sposition of real property and the provision of assistance
with CDBG funds by the unit of general |ocal governnent or its
subrecipients, to individuals, businesses and other private
entities.

(2) Conflicts prohibited. Except for eligible admnistrative or
personnel costs, the general rule is that no persons described in

par agraph (h)(3) of this section who exercise or have exerci sed any
functions or responsibilities with respect to CDBG activities assisted
under this subpart or who are in a position to participate in a

deci si onmaki ng process or gain inside information with regard to such
activities, nay obtain a financial interest or benefit fromthe
activity, or have an interest or benefit fromthe activity, or have an
interest in any contract, subcontract or agreenent with respect thereto,
or the proceeds thereunder, either for thensel ves or those w th whom
they have fanmily or business ties, during their tenure or for one year
t hereafter.
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(3) Persons covered. The conflict of interest provisions for

par agraph(h)(2) of this section apply to any person who is an enpl oyee,
agent, consultant, officer, or elected official or appointed official of
the state, or of a unit of general |ocal governnment, or of any

desi gnat ed public agencies, or subrecipients which are receiving CDBG
funds.

(4) Exceptions: Thresholds requirenments. Upon witten request by the
State, an exception to the provisions of paragraph (h)(2) of this
section involving an enpl oyee, agent, consultant, officer, or elected
of ficial or appointed official of the state nmay be granted by HUD on a
case-by-case basis. In all other cases, the state may grant such an
exception upon witten request of the unit of general |ocal government
provided the state shall fully docunent its determ nation in conpliance
with all requirenents of paragraph (h)(4) of this section including the
state's position with respect to each factor at paragraph (h)(5) of this
section and such docunentati on shall be available for review by the
public and by HUD. An exception may be granted after it is determned
that such an exception will serve to further the purpose of the Act and
the effective and efficient adninistration of the program or project of
the state or unit of general |ocal government as appropriate. An
exception may be considered only after the state or unit of genera

| ocal governnent, as appropriate, has provided the follow ng:

(i) A disclosure of the nature of the conflict, acconpani ed by an
assurance that there has been public disclosure of the conflict
and a description of how the public disclosure was made; and

(ii) An opinion of the attorney for the state or the unit of
general |ocal governnent, as appropriate, that the interest for
whi ch the exception is sought would not violate state or |oca

I aw.

(5) Factors to be considered for exceptions. In deternining whether to
grant a requested exception after the requirenments of paragraph (h)(4)
of this section have been satisfactorily net, the cumulative effect of
the follow ng factors, where applicable, shall be considered:

(i) Whether the exception would provide a significant cost benefit
or an essential degree of expertise to the program or project

whi ch woul d ot herwi se not be avail abl e;

(ii) Whether an opportunity was provided for open conpetitive

bi ddi ng or negoti ation

(iii) Whether the person affected is a nenber of a group or class
of low or nmoderate inconme persons intended to be the beneficiaries
of the assisted activity, and the exception will permt such
person to receive generally the sane interests or benefits as are
bei ng made avail abl e or provided to the group or class;

(iv) Whether the affected person has withdrawn fromhis or her
functions or responsibilities, or the decisionmaki ng process with
respect to the specific assisted activity in question

(v) Whether the interest or benefit was present before the

af fected person was in a position as described in paragraph (h)(3)
of this section;

(vi) Whether undue hardship will result either to the State or the
unit of general local governnent or the person affected when

wei ghed agai nst the public interest served by avoiding the

prohi bited conflict; and

(vii) Any other relevant considerations.

(i) Closeout of grants to units of general |ocal governnent. The State shal
establish requirenents for tinmely closeout of grants to units of general |oca
government and shall take action to ensure the tinely closeout of such grants.

(j) Change of use of real property. The standards described in this section
apply to real property within the unit of general |ocal governnent's control
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(including activities undertaken by subrecipients) which was acquired or

i mproved in whole or in part using CDBG funds in excess of the threshold for
snal | purchase procurenent (24 CFR 85.36, "Adm nistrative Requirenents for
Grants and Cooperative Agreements to State, Local and Federally Recogni zed

I ndian Tribal Governnents''). These standards shall apply fromthe date CDBG
funds are first spent for the property until five years after closeout of the
unit of general local governnent's grant.

(1) A unit of general l|ocal governnents nmay not change the use or
pl anned use of any such property(including the beneficiaries of such
use) fromthat for which the acquisition or inproverent was nmade, unless
the unit of general |ocal governnent provides affected citizens with
reasonabl e notice of and opportunity to conment on any proposed change,
and either:
(i) The new use of the property qualifies as neeting one of the
nati onal objectives and is not a building for the general conduct
of governnent; or
(ii) The requirenments in paragraph (j)(2) of this section are net.

(2) If the unit of general |ocal governnent determ nes, after
consultation with affected citizens, that it is appropriate to change
the use of the property to a use which does not qualify under paragraph
(j)(1) of this section, it may retain or dispose of the property for the
changed use if the unit of general |ocal governnment's CDBG programis
rei mbursed or the state's CDBG programis reinbursed, at the discretion
of the state. The rei nbursenment shall be in the anbunt of the current
fair market value of the property, less any portion of the val ue
attributable to expenditures of non-CDBG funds for acquisition of, and
i nprovenents to, the property, except that if the change in use occurs
after grant closeout but within 5 years of such closeout, the unit of
general |ocal government shall nake the reinbursenent to the State's
CDBG program account.

(3) Follow ng the rei nbursenment of the CDBG programin accordance wth
paragraph (j)(2) of this section, the property no |longer wll be subject
to any CDBG requirenents.

(k) Accountability for real and personal property. The State shall establish
and i npl enent requirenents, consistent with State |aw and the purposes and
requi renents of this subpart (including paragraph (j) of this section)
governi ng the use, managenent, and disposition of real and personal property
acquired with CDBG funds.

(1) Debarment and suspension. As required by 24 CFR part 24, each CDBG
participant shall require participants in |ower tier covered transactions to
include the certification in appendix B of part 24 of this title (that neither
it nor its principals is presently debarred, suspended, proposed for

debarment, declared ineligible, or voluntarily excluded from participation
fromthe covered transaction) in any proposal submitted in connection with the
lower tier covered transactions. A participant nmay rely on the certification
unless it knows the certification is erroneous.

(m Audits. Audits of the state and units of general |ocal governnent shall be
conducted in accordance with 24 CFR part 44 which inplements the Single Audit
Act (31 U S.C. 7501-07). States shall develop and adm nister an audits
managenent systemto ensure that audits of units of general |ocal government
are conducted in accordance with 24 CFR Part 44.

[57 FR 53397, Nov. 9, 1992, as anended at 60 FR 1952, Jan. 5, 1995; 61 FR
54922, Cct. 22, 1996]

Sec. 570.490 Recordkeeping requiremnents.
(a) State records. The state shall establish and naintain such records as may

be necessary to facilitate review and audit by HUD of the state's
adm ni stration of CDBG funds under Sec. 570.493. The content of records
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mai nt ai ned by the state shall be as jointly agreed upon by HUD and the states
and sufficient to enable HUD to make the determ nati ons descri bed at Sec.

570. 493. For fair housing and equal opportunity purposes, and as applicabl e,
such records shall include data on the racial, ethnic, and gender
characteristics of persons who are applicants for, participants in, or
beneficiaries of the program The records shall also pernit audit of the
states in accordance with 24 CFR Part 44.

(b) Unit of general l|ocal governnment's record. The State shall establish
recordkeeping requirenments for units of general |ocal governnent receiving
CDBG funds that are sufficient to facilitate reviews and audits of such units
of general |ocal governnment under Secs. 570.492 and 570.493. For fair housing
and equal opportunity purposes, and as applicable, such records shall include
data on the racial, ethnic, and gender characteristics of persons who are
applicants for, participants in, or beneficiaries of the program

(c) Access to records.

(1) Representatives of HUD, the Inspector General, and the Cenera
Accounting O fice shall have access to all books, accounts, records,
reports, files, and other papers, or property pertaining to the

adm ni stration, receipt and use of CDBG funds and necessary to
facilitate such reviews and audits.

(2) The State shall provide citizens with reasonabl e access to records
regardi ng the past use of CDBG funds and ensure that units of genera

| ocal government provide citizens with reasonabl e access to records
regardi ng the past use of CDBG funds consistent with State or |oca
requi renents concerning the privacy of personal records.

(d) Record retention. Records of the State and units of general |oca
government, including supporting docunentation, shall be retained for the
greater of three years fromcloseout of the grant to the state, or the period
required by other applicable | aws and regul ati ons as described in Sec. 570.487
and Sec. 570. 488.

Sec. 570.491 Performance and eval uation report.

The annual performance and eval uation report shall be submitted in accordance
with 24 CFR part 91

(Approved by the O fice of Managenent and Budget under control nunber 2506-
0117)

[60 FR 1916, Jan. 5, 1995]

Sec. 570.492 State's reviews and audits.

(a) The state shall nake reviews and audits including on-site reviews, of
units of general |ocal governnment as may be necessary or appropriate to neet
the requirenents of section 104(e)(2) of the Act.

(b) I'n the case of noncompliance with these requirenments, the State shall take
such actions as may be appropriate to prevent a continuance of the deficiency,
nmtigate any adverse effects or consequences and prevent a recurrence. The
state shall establish renedies for units of general |ocal government
nonconpl i ance.

Sec. 570.493 HUD s reviews and audits.

(a) Ceneral. At |least on an annual basis, HUD shall nmake such reviews and
audits as may be necessary or appropriate to determ ne

(1) Whether the state has distributed CDBG funds to units of genera
| ocal governnent in a tinmely manner in confornmance to the nethod of
di stribution described in its action plan under part 91 of this title;
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(2) Whether the state has carried out its certifications in conpliance
with the requirenents of the Act and this subpart and other applicable
| aws; and

(3) Whether the state has nade reviews and audits of the units of
general |ocal government required by Sec. 570.492.

(b) Information considered. In conducting performance reviews and audits, HUD
wWill rely primarily on information obtained fromthe state's performance
report, records maintained by the state, findings fromon-site nonitoring,
audit reports, and the status of the state's unexpended grant funds. HUD nmay
al so consider relevant information on the state's perfornance gained from

ot her sources, including litigation, citizens' comments, and other information
provided by the state. A State's failure to naintain records in accordance
with Sec. 570.490 may result in a finding that the State has failed to neet

t he applicable requirenent to which the record pertains.

[57 FR 53397, Nov. 9, 1992, as anended at 61 FR 54922, COct. 22, 1996]
Sec. 570.494 Tinely distribution of funds by states.

(a) States are encouraged to adopt and achi eve a goal of obligating and
announci ng 95 percent of funds to units of general |ocal government within 12
nonths of the state signing its grant agreenent w th HUD

(b) HUD will review each state to deternine if the state has distributed CDBG
funds in a tinmely manner. The state's distribution of CDBG funds is tinely if:

(1) Al of the state's annual grant (excluding state adm nistration) has
been obligated and announced to units of general |ocal governnment within
15 nmonths of the state signing its grant agreenent with HUD;, and

(2) Recaptured funds and programincone received by the state are
expedi tiously obligated and announced to units of general |oca
gover nnent .

(c) HUD may col |l ect necessary information fromstates to deternm ne whet her
CDBG funds have been distributed in a tinmely manner

Sec. 570.495 Reviews and audits response.

(a) If HUD s review and audit under Sec. 570.493 results in a negative
determ nation, or if HUD otherwi se determines that a state or unit of genera
| ocal governnent has failed to conply with any requirenent of this subpart,
the state will be given an opportunity to contest the finding and will be
requested to submt a plan for corrective action. If the state is unsuccessfu
in contesting the validity of the finding to the satisfaction of HUD, or if
the state's plan for corrective action is not satisfactory to HUD, HUD may
take one or nore of the followi ng actions to prevent a continuation of the
deficiency; nitigate, to the extent possible, the adverse effects or
consequence of the deficiency; or prevent a recurrence of the deficiency:

(1) Issue a letter of warning that advises the State of the deficiency
and puts the state on notice that additional action will be taken if the
deficiency is not corrected or is repeated;

(2) Advise the state that additional information or assurances wll be
requi red before acceptance of one or nore of the certifications required
for the succeedi ng year grant;

(3) Advise the state to suspend or term nate di shursenent of funds for a
deficient activity or grant;

(4) Advise the state to reinburse its grant in any anounts inproperly
expended;

State Community Development Block Grant Program Rules — Part 570 27



(5) Change the nethod of paynent to the state from an advance basis to a
rei mbur senent basi s;

(6) Based on the state's current failure to conply with a requirenent of
this subpart which will affect the use of the succeeding

year grant, condition the use of the succeeding fiscal years grant funds
upon appropriate corrective action by the state. Wen the use of funds
is conditioned, HUD shall specify the reasons for the conditions and the
actions necessary to satisfy the conditions.

(b)
(1) Whenever HUD determines that a state or unit of general |oca
government which is a recipient of CDBG funds has failed to conply with
section 109 of the Act (nondiscrimnation requirenents), HUD shal
noti fy the governor of the State or chief executive officer of the unit
of general |ocal governnment of the nonconpliance and shall request the
governor or the chief executive officer to secure conpliance. If within
a reasonable tine, not to exceed sixty days, the governor or chief
executive officer fails or refuses to secure conpliance, HUD may take
the foll owi ng action:

) Refer the matter to the Attorney General with a recommendation
at an appropriate civil action be instituted,

i) Exercise the powers and functions provided by title VI of the
Cvil Rights Act of 1964(42 U.S.C 2000d-2000d-7);

ii) Exercise the powers and functions provided for in Sec.

0.496; or

V) Take such other action as may be provided by | aw

(i
t
(i
(
57
(i

(2) When a matter is referred to the Attorney Ceneral pursuant to

par agraph (b)(1)(i) of this section, or whenever HUD has reason to
believe that a State or unit of general |ocal governnent is engaged in a
pattern or practice in violation of the provisions of section 109 of the
Act, the Attorney Ceneral may bring a civil action in any appropriate
United States district court for such relief as may be appropriate,

i ncluding injunctive relief.

Sec. 570.496 Renedies for nonconpliance; opportunity for
heari ng.

(a) Ceneral. Action pursuant to this section will be taken only after at | east
one of the corrective or renedial actions specified in Sec. 570.495 has been
taken, and only then if the State or unit of general |ocal governnent has not
nmade an appropriate or tinely response.

(b) Renedi es.

(1) I'f HUD finds after reasonable notice and opportunity for hearing
that a State or unit of general |ocal government has failed to comply
with any provision of this subpart, until HUD is satisfied that there is
no |l onger failure to conply, HUD shall

(i) Term nate paynments to the state

(i1) Reduce paynents for current or future grants to the state by
an anount equal to the amount of CDBG funds distributed or used
wi t hout conpliance with the requirenents of this subpart;

(iii) Limt the availability of paynents to the state to
activities not affected by the failure to conply or to activities
designed to overcone the failure to conply;

(iv) Based on the state's failure to conply with a requirenent of
this subpart (other than the state's current failure to conply
which will affect the use of the succeeding year grant), condition
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the use of the grant funds upon appropriate corrective action by
the state specified by HUD;, or

(v) Wth respect to a CDBG grant awarded by the state to a unit of
general |ocal governnent, wthhold, reduce, or wthdraw the grant,
require the state to withhold, reduce, or withdraw the grant, or
take other action as appropriate, except that CDBG funds expended
on eligible activities shall not be recaptured or deducted from
future CDBG grants to such unit of general |ocal government.

(2) HUD may on due notice suspend paynments at any tine after the

i ssuance of a notice of opportunity for hearing pursuant to paragraph
(d) of this section, pending such hearing and a final decision, to the
extent HUD determ nes such action necessary to prevent a continuation of
t he nonconpl i ance.

(c) Inlieu of, or in addition to, the action authorized by paragraph(b) of
this section, if HUD has reason to believe that the state or unit of genera

| ocal governnent has failed to conply substantially with any provision of this
subpart, HUD may:

(1) Refer the matter to the Attorney General of the United States with a
recomendati on that an appropriate civil action be instituted; and

(2) Upon such a referral, the Attorney General may bring a civil action
in any United States district court having venue thereof for such relief
as may be appropriate, including an action to recover the anount of the
CDBG funds whi ch was not expended in accordance with this subpart, or
for mandatory or injunctive relief.

(d) Proceedi ngs. When HUD proposes to take action pursuant to this section
the respondent in the proceedings will be the state. At the option of HUD, a
unit of general |ocal governnent may al so be a respondent. These procedures
are to be followed before inmposition of a sanction described in paragraph
(b) (1) of this section:

(1) Notice of opportunity for hearing. HUD shall notify the respondent
inwiting of the proposed action and of the opportunity for a hearing.
The notice shall be sent to the respondent by first class mail and shal
provi de noti ce:

(i) I'n a manner which is adequate to allow the respondent to
prepare its response, the basis upon which HUD determ ned that the
respondent failed to conply with a provision of this subpart;

(ii) That the hearing procedures are governed by these rules;

(iii) That the respondent has 14 days fromrecei pt of the notice
within which to provide a witten request for a hearing to the
Chi ef Docket Clerk, Ofice of Adm nistrative Law Judges, and the
address and tel ephone nunmber of the Chief Docket Cerk

(iv) O the action which HUD proposes to take and that the
authority for this action is Sec. 570.496 of this subpart;

(v) That if the respondent fails to request a hearing within the
time specified, HUD s deternination that the respondent failed to
conply with a provision of this subpart shall be final and HUD may
proceed to take the proposed action.

(2) Initiation of hearing. The respondent shall be allowed 14 days from
recei pt of the notice within which to notify HUD in witing of its
request for a hearing. If no request is received within the tine
specified, HUD s deternination that the respondent failed to conply with
a provision of this subpart shall be final and HUD nay proceed to take

t he proposed action.
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(3) Administrative Law Judge. Proceedi ngs conducted under these rules
shal | be presided over by an Administrative Law Judge (ALJ), appointed
as provided by section 11 of the Administrative Procedure Act (5 U S. C
3105). The case shall be referred to the ALJ by HUD at the tine a
hearing is requested. The ALJ shall pronptly notify the parties of the
time and place at which the hearing will be held. The ALJ shall conduct
a fair and inpartial hearing and take all action necessary to avoid
delay in the disposition of proceedings and to maintain order. The ALJ
shall have all powers necessary to those ends, including but not limted
to the power:

(i) To adm nister oaths and affirmations;
(ii) To issue subpoenas as authorized by |aw,
(iii) To rule upon offers of proof and receive rel evant evidence;

(iv) To order or limt discovery before the hearing as the
interests of justice may require;

(v) To regulate the course of the hearing and the conduct of the
parties and their counsel

(vi) To hold conferences for the settlenent or sinplification of
the i ssues by consent of the parties;

(vii) To consider and rule upon all procedural and other notions
appropriate in adjudicative proceedi ngs; and

(viii) To nake and file initial determ nations.

(4) Ex parte conmmuni cations. An ex parte comunication is any

conmuni cation with an ALJ, direct or indirect, oral or witten,
concerning the nerits or procedures of any pendi ng proceedi ng which is
made by a party in the absence of any other party. Ex parte

conmuni cati ons are prohibited except where the purpose and content of
t he conmuni cati on have been di sclosed in advance or sinultaneously to
all parties, or the comunication is a request for information
concerning the status of the case. Any ALJ who receives an ex parte
comuni cation which the ALJ knows or has reason to believe is

unaut hori zed shall pronptly place the conmunication, or its substance,
inall files and shall furnish copies to all parties. Unauthorized ex
parte conmmuni cati ons shall not be taken into consideration in deciding
any matter in issue.

(5) The hearing. Al parties shall have the right to be represented at
the hearing by counsel. The ALJ shall conduct the proceedings in an
expedi ti ous manner while allowing the parties to present all oral and
witten evidence which tends to support their respective positions, but
the ALJ shall exclude irrelevant, inmaterial or unduly repetitious

evi dence. HUD has the burden of proof in showing by a preponderance of
evi dence that the respondent failed to conply with a provision of this
subpart. Each party shall be allowed to cross-exan ne adverse w t nesses
and to rebut and coment upon evi dence presented by the other party.
Hearings shall be open to the public. So far as the orderly conduct of
the hearing pernmits, interested persons other than the parties my
appear and participate in the hearing.

(6) Transcripts. Hearings shall be recorded and transcribed only by a
reporter under the supervision of the ALJ. The original transcript shal
be a part of the record and shall constitute the sole officia
transcript. Respondents and the public, at their own expense, shal
obtain copies of the transcript.

(7) The ALJ's decisions. At the conclusion of the hearing, the ALJ shal
give the parties a reasonable opportunity to submt proposed findings
and concl usions and supporting reasons therefor. Generally, within 60
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days after the conclusion of the hearing, the ALJ shall prepare a
written decision which includes a Statenent of findings and concl usions,
and the reasons or basis therefor, on all the material issues of fact,
I aw or discretion presented on the record and the appropriate sanction
or denial thereof. The decision shall be based on consideration of the
whol e record or those parts thereof cited by a party and supported by
and in accordance with the reliable, probative, and substantia

evi dence. A copy of the decision shall be furnished to the parties

i Mmediately by first class nmail and shall include a notice that any
requests for review by the Secretary nust be made in witing to the
Secretary within 30 days of the receipt of the decision.

(8) Record. The transcript of testinony and exhibits, together with the
decision of the ALJ and all papers and requests filed in the proceeding,
constitutes the exclusive record for decision and, on paynent of its
reasonabl e cost, shall be nade available to the parties. After reaching
the initial decision, the ALJ shall certify to the conplete record and
forward the record to the Secretary.

(9) Review by the Secretary. The decision by the ALJ shall constitute
the final decision of HUD unless, within 30 days after the receipt of

t he decision, either the respondent or the Assistant Secretary for
Communi ty Pl anning and Devel opnent files an exception and request for
review by the Secretary. The excepting party must transmt

simul taneously to the Secretary and the other party the request for
review and the bases of the party's exceptions to the findings of the
ALJ. The other party shall be allowed 30 days fromreceipt of the
exception to provide the Secretary and the excepting party with a
witten reply. The Secretary shall then review the record of the case,

i ncluding the exceptions and the reply. On the basis of such review, the
Secretary shall issue a witten determnation, including a Statenent of
the rationale therefor, affirmng, nodifying or revoking the decision of
the ALJ. The Secretary's decision shall be made and transmitted to the
parties within 60 days after the decision of the ALJ was furnished to
the parties.

(10) Judicial review. The respondent nmay seek judicial review of HUD s
deci si on pursuant to section 111(c) of the Act.

Sec. 570.497 Condition of State election to adm nister State

CDBG Program

Pursuant to section 106(d)(2)(A) (i) of the Act, a State has the right to

el ect, in such nmanner and at such tine as the Secretary may prescribe, to
adm ni ster funds allocated under subpart A of this part for use in
nonentitlenent areas of the State. After January 26, 1995, any State which
elects to adm nister the allocation of CDBG funds for use in nonentitlenent
areas of the State in any year must, in addition to all other requirenents of
this subpart, submt a pledge by the State in accordance with section
108(d)(2) of the Act, and in a formacceptable to HUD, of any future CDBG
grants it may receive under subpart A and this subpart. Such pl edge shall be
for the purpose of assuring repaynent of any debt obligations(as defined in
Sec. 570.701), in accordance with their terns, that HUD nay have guaranteed in
the respective State on behalf of any nonentitlenent public entity(as defined
in Sec. 570.701) or its designated public agency prior to the State's

el ection.

[59 FR 66604, Dec. 27, 1994]
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